I. HISTORY AND EVOLUTION OF THE ENDANGERED SPECIES ACT OF 1973, Including Its Relationship to CITES (taken from the USFW webpage). 

--------------------------------------------------------------------------------

Congress passed the Endangered Species Preservation Act in 1966. This law allowed listing of only native animal species as endangered and provided limited means for the protection of species so listed. The Departments of Interior, Agriculture, and Defense were to seek to protect listed species, and insofar as consistent with their primary purposes, preserve the habitats of such species. Land acquisition for protection of endangered species was also authorized. The Endangered Species Conservation Act of 1969 was passed to provide additional protection to species in danger of "worldwide extinction". Import of such species was prohibited, as was their subsequent sale within the U.S. This Act called for an international ministerial meeting to adopt a convention on the conservation of endangered species. 

A 1973 conference in Washington led to the signing of the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES), which restricted international commerce in plant and animal species believed to be actually or potentially harmed by trade. 

Later that year, the Endangered Species Act of 1973 was passed, which combined and considerably strengthened the provisions of its predecessors, and broke some new ground. 

Its principal provisions follow: 

U.S. and foreign species lists were combined, with uniform provisions applied to both [section 4]; Categories of "endangered" and "threatened" were defined [section 3]; Plants and all classes of invertebrates were eligible for protection, as they are under CITES [section 3]; All Federal agencies were required to undertake programs for the conservation of endangered and threatened species, and were prohibited from authorizing, funding, or carrying out any action that would jeopardize a listed species or destroy or modify its "critical habitat" [section 7]; Broad taking prohibitions were applied to all endangered animal species, which could apply to threatened animals by special regulation [section 9]; Matching Federal funds became available for States with cooperative agreements [section 6]; Authority was provided to acquire land for listed animals and for plants listed under CITES [section 5]; and U.S. implementation of CITES was provided [section 8]. 

Significant amendments have been enacted in 1978, 1982, and 1988, while the overall framework of the 1973 Act has remained essentially unchanged. The funding levels in the present Act were authorized through Fiscal Year 1992. 

Principal amendments are listed below: 

1978: Provisions were added to Section 7, allowing Federal agencies to undertake an action that would jeopardize listed species if the action were exempted by a cabinet-level committee convened for this purpose; Critical habitat was required to be designated concurrently with the listing of a species, when prudent, and economic and other impacts of designation were required to be considered in deciding on boundaries [section 4]; The Secretaries of Interior and Agriculture (for the Forest Service) were directed to develop a program for conserving fish, wildlife and plants, including listed species, and land acquisition authority was extended to such species [section 5]; The definition of "species" with respect to "populations" was restricted to vertebrates; otherwise, any species, subspecies or variety of plant, or species or subspecies of animal remained listable under the Act [section 3]. 

1982: Determinations of the status of species were required to be made solely on the basis of biological and trade information, without any consideration of possible economic or other effects [section 4]; A final rule to determine the status of a species was required to follow within one year of its proposal unless withdrawn for cause [section 4]; Provision was made for designation of experimental populations of listed species that could be subject to different treatment under section 4 , for critical habitat, and section 7 [section 10]; and A prohibition was inserted against removing listed plants from land under Federal jurisdiction and reducing them to possession [section 9]. 

1988: Monitoring of candidate and recovered species was required, with adoption of emergency listing when there is evidence of significant risk [section 4]. 

Several amendments dealt with recovery matters: 

1) recovery plans will undergo public notice and review, and affected Federal agencies must give consideration to those comments; 

2) section 4(g) requires five years of monitoring of species that have recovered; and 

3) biennial reports are required on the development and implementation of recovery plans and on the status of all species with plans. 

A new section 18 requires a report of all reasonably identifiable expenditures on a species-by-species basis be made on the recovery of endangered or threatened species by the States and the Federal government [see last page]. 

Protection for endangered plants was extended to include destruction on Federal land and other taking when it violates State law [section 9]. 

II. ADMINISTRATION OF THE ESA

The Fish and Wildlife Service, in the Department of the Interior, and the National Marine Fisheries Service, in the Department of Commerce, share responsibility for administration of the Endangered Species Act. Generally, the National Marine Fisheries deals with those species occurring in marine environments and anadromous fish, while the Fish and Wildlife Service is responsible for terrestrial and freshwater species and migratory birds. Additionally, the Animal and Plant Health Inspection Service, in the Department of Agriculture, oversees importation and exportation of listed terrestrial plants. 

III. LISTING

Definitions 

A species (see below) may be classified for protection as "endangered" when it is in danger of extinction within the foreseeable future throughout all or a significant portion of its range. A "threatened" classification is provided to those animals and plants likely to become endangered within the foreseeable future throughout all or a significant portion of their ranges. [section 3] 

A "species" includes any species or subspecies of fish, wildlife, or plant; any variety of plant; and any distinct population segment of any vertebrate species that interbreeds when mature. Excluded is any species of the Class Insecta determined by the Secretary to constitute a pest whose protection under the provisions of the Act would present an overwhelming and overriding risk to man. [section 3] 

How do species get listed? 

As with most other Federal regulations, a species is proposed for addition to the lists (50 CFR Part 17) in the Federal Register. The public is offered an opportunity to comment, and the rule is finalized (or withdrawn). Species are selected by the Service for proposed rules from a list of candidates. To become a candidate, the Service relies largely upon petitions, Service and other agencies' surveys, and other substantiated reports on field studies. The Act provides very specific procedures on how species are to be placed on the list (e.g., listing criteria, public comment periods, hearings, notifications, time limit for final action). These latter requirements are found in the regulations at 50 CFR Part 424. Selection from the list of candidates for a proposed rule is based upon a priority system (September 23, 1983, Federal Register). 

Species may be active candidates from a number of sources. The Service has its own biologists who are monitoring the status of some species. Other agencies have similar staffs that can report when a species seems to be at some risk to its continued existence. Informal letters and various reports are also submitted to the Service from the States and private groups and individuals. There is also a formal petition process available under the Act. 

Petition process 

Anyone may petition the Service to have a species listed or reclassified as endangered or threatened, or removed from the list. Findings are required before any proposal is published in the Federal Register. 

90-day finding 

Within 90 days of receiving a petition, the Service must make a finding as to whether the petition presents substantial information that the listing may be warranted. 

1-year Finding 

Within 1 year of receipt, a finding is required that the listing is either warranted or not warranted. 

A finding of warranted must lead directly to an immediate (<30 days) proposed listing, or the Service can find that such an immediate proposal is precluded by other listing activities such that the proposal may not be made for several additional weeks, months or even years. In order to make this secondary finding of warranted but precluded the Service must also be making expeditious progress in its overall listing program (e.g., candidates of higher priority are taken first). 

Any warranted but precluded finding must be re-examined on each successive anniversary of the petition's receipt until the listing is either proposed or the petition is turned down as not warranted. 

Judicial review 

Negative 90-day findings, not warranted findings, and warranted but precluded 1-year findings are subject to judicial review. 

Selecting candidates for listing 

In general, species to be listed in a given year are selected from among those recognized as candidates in accordance with the Service's listing priority system. 

Under the priority system, species facing the greatest threat are assigned highest priority, further criteria account for the immediacy of the threat and the genetic distinctness of the species as reflected by the taxonomic level at which it is recognized. The Service maintains a list of "candidates" from all the accepted petitions and other sources. 

Candidate species are those for which the Service has substantial information to support the proposal to list. 

Criteria for listing 

A species is only determined to be an endangered species or a threatened species because of any one or more of the following factors (economics or others not listed here are not permissible under the Act): 

1. the present or threatened destruction, modification, or curtailment of its habitat or range; 

2. over-utilization for commercial, recreational, scientific, or educational purposes; 

3. disease or predation; 

4. the inadequacy of existing regulatory mechanisms; or 

5. other natural or man-made factors affecting its continued existence. 

6. Proposed and Final Rules 

The Fish and Wildlife Service must publish a proposed rule in the Federal Register not less than 90 days before the effective date of the listing of a species. The complete text of the proposed regulation is published and all interested parties are encouraged to comment and provide additional information on the proposal (generally a 60 day comment period) and to submit statements at any public hearings that are held. Any person may file a written request for such a hearing within 45 days after the date of publication of the general notice. 

Within one year of the date a listing proposal is published, one of three possible courses of action must be taken: 

(1) a final listing rule is published (either as proposed, or revised);

(2) the proposal is withdrawn; or

(3) the proposal may be extended, but only for an additional 6 months. 

If approved, the final listing rule takes effect 30 days after publication in the Federal Register. 

IV. RECOVERY

The ultimate purpose of the Act is to save species from extinction. The Service's goal is to recover listed species and remove them from the list. This is accomplished through a variety of tools, including recovery planning, consultation, and scientific and incidental take permits. 

RECOVERY PLANNING 

Why is recovery difficult? 

Even experts initially may have an incomplete understanding of the cause of a species' decline, which makes it difficult to design an effective plan for recovering the species. Research can usually identify the problem, but this takes time. 

Once the causes of decline have been correctly identified, and a recovery plan prepared, recovery may not begin fore years because of social or economic obstacles that need to be overcome, including lack of sufficient funding. 

Once consensus is reached on necessary recovery tasks, the unpredictable nature of ecological systems may produce unanticipated recovery task results, and new or modified approaches may be developed to achieve the intended result. 

Typically, species recovery is a gradual process, taking several generations of successful reproduction to achieve before a sufficient number of individuals are present to comprise one or more viable (self-perpetuating) populations. This may take years, or even decades in many cases, as it is often difficult to reverse all the threats affecting the species for the past decades, if not centuries. 

Who prepares recovery plans? 

Depending on the species, plans are either prepared by a panel of recognized experts under the direction of a Service employee, or they are contracted to an appropriate consultant on the species. In either case, Regional Directors are responsible for approving recovery plans for listed species occurring in their Region. 

When are they needed after listing? 

Within 60 days of listing, the responsible Region prepare a one-page outline of the major recovery actions needed for the species. The recovery plan is usually begun soon after listing, depending on the state of knowledge of the recovery needs of the species, and available funds. 

Do all species need a recovery plan? 

Foreign species do not require recovery plans because the United States Government has no means for implementation of management options. Some domestic species do not have recovery plans because their nesting habitat is unknown (e.g., Eskimo curlew), they are in such low numbers that they cannot be found with regularity (ivory-billed woodpecker, Bachman's warbler), or the management options are so limited or the species has such a low priority that a plan is not justified at this time. 

What are recovery tasks within a recovery plan? 

Recovery tasks are actions needed to reduce or resolve the threats or limiting factors that contributed to the status of the species. These tasks are designed to assist accomplishment of recovery objectives. 

What is the priority system used for tasks? 

Recovery tasks are assigned a priority number associated with one of the three priority levels. They are tasks necessary to prevent extinction (priority 1), avoid significant further decline (priority 2), or other activities necessary to achieve recovery (priority 3). 

What provision is made for public review of recovery plans? 

Guidance has been provided to the Regions on involving the public in plan development, including direction to notify other agencies of the need to consider public comments. Regions publish notices in the Federal Register requesting public comment on recovery plan drafts. 

How will recovered species be monitored? 

Monitoring recovered species has been incorporated under State programs funded by section 6. The Service's Regions compile annual reports of monitoring activities. 

CONSULTATION 

When and what form of consultation is appropriate? 

All Federal agencies must consult with the appropriate Service when any activity permitted, funded or conducted by that agency may affect a listed species or designated critical habitat, or is likely to jeopardize proposed species or adversely modify proposed critical habitat. 

The Service conducts several types of consultations on Federal agency activities, including informal, formal, early and emergency consultations for listed species or designated critical habitats, and informal and formal conferences for proposed species or proposed critical habitats. 

Informal consultations precede formal consultation and may be requested by the Federal agency, an applicant, or a designated non-Federal representative. Discussions during this phase may include whether and which species may occur in the proposed action area, and what effect the action may have on listed species or critical habitats. 

Informal consultation often conclude with the Service's written concurrence with the Federal agency's determination that its action is not likely to adversely affect listed species or their critical habitat, i.e., an exception to formal consultation. 

Formal consultation is conducted when the Federal agency determines its action may affect a listed species or its critical habitat and submits a written request to initiate formal consultation. These consultations follow statuary and regulatory timeframes and procedures, and result in a written biological opinion of whether the proposed action is likely to result in jeopardy to a listed species or adverse modification of designated critical habitat. An incidental take statement is also provided. Formal consultations must be completed within 90 days of initiation and delivered within 45 days of completion, unless an extension is mutually agreed to by the agency and applicants, if any. 

Early consultations are held before an application is actually filed with a Federal agency to determine at an early planning stage what effect a proposed action may have on a species or critical habitat and what modifications may be needed to remove or minimize those effects. Timeframes are the same as for formal consultation and formal conferences. 

Emergency consultations are held when an agency must respond quickly to a natural disaster or other calamity. These are followed up with a written formal consultation. 

Conferences are conducted when the Federal agency determines that a Federal action is likely to jeopardize the continued existence of the proposed species or result in the destruction or adverse modification of the proposed critical habitat. 

During conference, the Service makes advisory recommendations to the Federal agency on ways to minimize or avoid adverse impacts. If the proposed species or proposed critical habitat becomes listed or designated, respectively, during the life of a project that retains Federal involvement, the Federal agency must then determine whether consultation is required. 

How is jeopardy or adverse modification of critical habitat determined? 

In determining jeopardy, the Service must first look at the environmental baseline, i.e., the present status of the species. Added to the baseline is the direct, indirect, interrelated, and interdependent effects of the Federal action undergoing consultation. The final factor is cumulative effects, which are those State and private actions reasonably certain to occur. 

This analysis is then measured against the definition of jeopardy, which is an action that reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of that species. 

What are reasonable and prudent alternatives? 

These are alternative actions issued with a jeopardy biological opinion that 1) can be implemented in a manner consistent with the intended purpose of the action, 2) are consistent with the scope of the Federal agency's legal authority and jurisdiction, 3) are economically and technologically feasible, and 4) the Service believes would avoid jeopardy to the listed species or adverse modification of critical habitat. 

What is incidental take and how is it determined? 

Incidental take is a taking that results from the Federal action, but is not the purpose of the otherwise lawful activity. 

Through the analysis of the effects of the action on listed species and critical habitat, the Service may recognize that some individuals or a certain amount of habitat may be taken. An incidental take statement is provided with the biological opinion, and 1) includes the amount (number) or extent (habitat) of anticipated take, if any; 2) reasonable and prudent measures to minimize the take; and 3) nondiscretionary terms and conditions to implement the reasonable and prudent measures, including the procedures used to handle or dispose of any individuals of the species actually taken. 

What are the responsibilities of an action agency when it receives a biological opinion? 

Under section 7(a)(2) of the ESA, the Federal agency must insure that any action it authorizes, funds, or carries out is not likely to jeopardize the continued existence of a listed species or result in the destruction or adverse modification of critical habitat. 

Following the issuance of a biological opinion, the Federal agency determines whether and in what manner to proceed with the action in light of its section 7 obligations and the Service's biological opinion. 

If a jeopardy biological opinion is issued, the Federal agency shall notify the Service of its final decision on the action. 

If, after consultation, the Federal agency cannot comply with the requirements of section 7(a)(2), it may apply for an exemption (50 CFR Part 451). Likewise, exemptions may be requested by the Governor of the State affected or the applicant for a Federal permit. Exemptions are administered by the Assistant Secretary for Policy, Budget, and Analysis. 

RECOVERY AND CITES PERMITS 

The Service has the responsibility of reviewing trading programs and practices of States and other countries, and ensuring they are not harming endangered, threatened and CITES-listed species. The Service also regulates taking, commerce and import/export of these species through a permitting program. 

What is a CITES permit and where do I get one? 

A CITES permit is required for import/export and commerce in species listed on the Appendices to the Convention on International Trade in Endangered Species. The application requirements are complex and applicants (e.g., commercial businesses, zoos, circuses, plant nurseries, sportsmen with trophies, individual pet owners) frequently need specialized, individualized assistance on understanding and interpreting these requirements. 

If you have questions about whether you need a permit call toll free 1-800-358-2104 or write the Office of Management Authority, U.S. Fish and Wildlife Service, ARLSQ 420, 4401 N. Fairfax Drive, Arlington, VA, 22203. 

What is a recovery permit? 

Recovery permits are issued under section 10(a)(1)(A) of the ESA for scientific research and other activities benefitting the recovery of U.S. listed species. Frequently these permits authorize needed activities identified in a species' recovery plan. For example, a permit is needed to examine the effect of grazing on a prairie grassland plant, to study diseases of the desert tortoise, or to capture and mark a species for a study of the species's movements throughout a season or year. These permits are available from the Service's Regional Offices. 

INCIDENTAL TAKE PERMITS 

What is an incidental take permit? 

Section 9 of the ESA prohibits take of federally listed animals without appropriate authorization. Take is defined under the ESA, in part, as "killing, harming, or harassment" of a federally listed species, while incidental take is take that is "incidental to, and not the purpose of, otherwise lawful activities." 

In 1988, Congress passed amendments to section 10 to provide a means for non-Federal projects resulting in take of listed animals to be permitted subject to carefully prescribed conditions. These "incidental take" permits also provide a means to balance, or integrate, orderly economic development with endangered species conservation, and for the public and private sector to develop creative partnerships to accomplish these goals. 

What is required for an incidental take permit? 

Application for an incidental take permit is subject to a number of requirements, including preparation by the permit applicant of a conservation plan--generally known as a "Habitat Conservation Plan," or an "HCP." An HCP must specify: 

Impacts likely to result from proposed taking of federally listed species; 

Measures the applicant will undertake to monitor, minimize, and mitigate such impacts; the funding that will be made available to undertake such measures; and the procedures to deal with unforeseen circumstances; 

Alternative actions the applicant considered that would not result in take, and the reasons why such alternatives are not being utilized; and 

Additional measures the Service may require as necessary or appropriate for the purposes of the conservation plan, such as an Implementing Agreement that spells out the roles and responsibilities of all parties. 

How are HCPs developed? 

Development of an HCP and application for an incidental take permit are voluntary; however, in the absence of appropriate authorization, no take can lawfully occur. 

In scope, HCPs can cover an area as small as a few acres or as large as hundreds of thousands of acres; for purposes of processing permit applications, the Service recognizes three types: "large-scale" or "regional" HCPs, "medium-scale" HCPs, and "small-scale" HCPs. 

Steering Committees are often established to facilitate regional HCP planning efforts. Typically, Steering Committees are made up of representatives from Federal, State, and local government agencies, affected private interests, and environmental groups; the function of Steering Committees is to define the issues, negotiate the HCP, and generally oversee the HCP process. 

HCPs are funded in a variety of ways. For small-scale HCPs funding is typically provided solely by the applicant. For regional planning efforts funding may be provided through a variety of mechanisms, including fees assessed against development activities occurring in the HCP area. 

The Service encourages permit applicants to address unlisted species in HCPs. The advantages of this are two-fold: a) the HCP results in an ecosystem-based approach to conservation planning, may protect candidate species prior to listing, and may preclude the need to list them; and b) it can simplify the permit amendment process should an unlisted species that occurs in the HCP area be listed subsequent to issuance of the permit. 

How are section 10 permits processed? 

In processing an incidental take permit application, the Service must comply with appropriate environmental laws, including the National Environmental Policy Act (NEPA) and the ESA. Typically, the NEPA document is either an Environmental Assessment or an Environmental Impact Statement. Review of the application under section 7 of the ESA is required to ensure that permit issuance is not likely to jeopardize listed species. The ESA also requires a Federal Register publication of the application's receipt with a 30-day public comment period. 

Section 10 issuance criteria require the Service to issue an incidental take permit if, after opportunity for public comment, it finds that: 

1. the taking will be incidental; 

2. the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of the taking; 

3. the applicant will ensure that adequate funding and means to deal with unforeseen circumstances will be provided; 

4. the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild; and 

5. the applicant will ensure that other measures that the FWS may require as being necessary or appropriate will be provided 

STATE GRANT PROGRAMS 

How does a State get grants under the ESA? 

Funding may be provided to State agencies through the Cooperative Endangered Species Conservation Fund [section 6]. "States" include the District of Columbia, and the Commonwealths and Territories of the U.S. Following passage of State legislation to enable one or more State agencies to conduct conservation activities for listed and candidate plants and animals, the Service enters into agreements with those State agencies. Thirty-eight States and Puerto Rico have both plant and animal agreements, while 12 States and 2 Territories have only agreements for animals. 

What do the States do with these grants? 

Section 6 grants provide States with the resources to participate in a wide array of recovery activities ranging from population assessment and habitat restoration, to propagation and reintroduction of listed species. States may use section 6 grants to initiate conservation actions before a species is listed. Stabilization of candidate species and their habitat can often be accomplished in a more cost effective manner than through the process of listing, recovery planning and implementation. These grants also can be used to monitor the status of recovered species. 

Information about the Endangered Species Act As Provided by the Endangered Species Coalition (http://www.stopextinction.org/index.html).

A declining species within the United States has to be added to the official list of endangered and threatened species before it receives any federal protection. The US Fish and Wildlife Service maintains a current list of endangered and threatened species online. 

How Does A Species Get "Listed?"

Any person may petition the government to list a species as either endangered or threatened. An endangered species is any species "in danger of extinction through all or a significant portion of its range." A threatened species is any species "which is likely to become an endangered species within the foreseeable future." The decision to list a species is supposed to be based solely on science, not politics. The listing process is designed to take no more than 27 months. (In some limited circumstances an expedited or emergency listing may be given temporarily.) 

What Is A Candidate Species?

Unfortunately, many species sit on the "candidate" list for years owing to adverse political pressure or funding constraints. If there is enough evidence that the species needs to be listed, but there is inadequate funding to finish the process, the Service usually declares the species' listing "warranted but precluded." For example, the Florida Black Bear has waited on the candidate list since 1992.  

What Is A Candidate Conservation Agreement?

A candidate conservation plan is supposed to help implement needed conservation measures for declining wildlife before they need federal protection. Unfortunately, the Fish and Wildlife Service and the National Marine Fisheries Service sometimes use candidate conservation agreements to avoid needed listings when a species is politically controversial. There's an obvious problem with relying on future, unenforceable promises when a species needs to be listed immediately. 

The ESA requires (with only rare exceptions) the designation of critical habitat for all endangered and threatened species.  Critical habitat is an area "essential to the conservation of the species", including areas that are not currently occupied by the species. Simply put, critical habitat is habitat necessary for the recovery of an endangered or threatened species. Since habitat loss is the most prevalent cause of endangerment -- affecting more than 95% of all listed species according to one study -- we must protect critical habitat if we hope to conserve endangered and threatened species and the ecosystems upon which they depend.

Unfortunately, the FWS's record on designating critical habitat for listed species has been abysmal, to say the least. Less than 10% of the nearly 1,200 species listed by the FWS have critical habitat designated. In fact, current FWS practice regarding designation of critical habitat effectively amounts to a policy of not designating critical habitat at all unless forced to under court order. The FWS is also improperly using what is known as the "not prudent" exception. This provision is supposed to be used only in the rare circumstance where the designation of critical habitat would be detrimental to the species (e.g., where designation would lead to an increase in individual members being taken by collectors). Since April 1996 the FWS has made not prudent findings in 228 out of 256 critical habitat decisions in what can only be described as an overt and improper effort to avoid listing critical habitat.

What is a recovery plan?

Recovery plans, as part of the Fish and Wildlife Service’s Recovery Program, are designed to reverse the decline of a threatened or endangered species and eventually bring the population to a self-sustaining level. Each plan should include:

1. a description of the species’ current situation, including any relevant scientific data; 

2. a recovery objective (for example, a target population number), and a list of criteria for indicating when the objective has been achieved; 

3. an implementation schedule, including priorities of tasks and cost estimates; 

4. an appendix identifying appropriate external reviews of the plan, and any additional pertinent information.  

A recovery plan may include a myriad of different options including reintroduction, habitat acquisition, captive propagation, habitat restoration and protection, population assessments, research and technical assistance for landowners, and public education. Unfortunately, implementation of a recovery plan is not mandatory, so once it is finalized, the plan may just collect dust on a shelf.

How is a recovery plan drafted?

There is no deadline for finalizing a recovery plan. In addition, FWS may decide not to draft a recovery plan if it determines that "such plans would not contribute to [the species'] conservation."

The drafting process begins after FWS Regional Directors decide whether a plan would, indeed, benefit the species in question. The Regional Directors then appoint a recovery team, whose members are selected based on their expertise with the species and with relevant scientific disciplines. The team is supposed to include representatives from interested constituencies--for example, state, federal, or tribal agencies, academic institutions, non-governmental organizations, and commercial enterprises.

The actual process of preparing the recovery plan varies from circumstance to circumstance. FWS can provide some guidance for plan development by setting priorities or arbitrating disputes between individual team members.

During and after the drafting process, independent peer review of the plan may be solicited. In addition, there is a public comment period before the plan is finalized and implemented.

Does recovery planning work?

Critics of recovery planning often say that the process either doesn’t work, costs too much, or both.

The Endangered Species Act as a whole has been quite successful in its mission of halting the decline of endangered and threatened species.  About 64% of mammal species and 68% of bird species listed in 1973 were classified as "improving and stable" by 1994. Recovery planning has clearly played a role in this success. But very few species have actually been recovered and delisted. Recovery takes a long time because it must reverse a decline that has occurred over the past two centuries. The recovery period may depend on the status of the species population, the gestation rate of a species, or other biological factors. However, the length of recovery time also depends largely on how quickly an effective recovery plan is developed and implemented. This is largely affected by budget constraints, political pressure, and limited scientific data. 

Meanwhile, FWS and National Marine Fisheries Service expenditures on recovery planning are quite limited and should be increased. In FY 1999 only 30% of the total endangered species budget went to recovery planning. Moreover, recovery planning helps limit costs to individuals and states by taking proactive steps to protect species before privately-funded mitigation is necessary.

How can recovery planning be improved?

The National Academy of Sciences recommended that all recovery planning should include an element of "recovery plan guidance," which details how the ESA should be implemented to recover the species. NAS also recommended that a rational, scientific evaluation of survial and recovery goals is needed. These changes would help make recovery plans quantifiable and based on principles of conservation biology. The resulting meaningful recovery plans will make the ESA much more effective and lead to better recovery (and hence more rapid delisting) of species. In addition, if recovery plans identify the types of activities that are likely to violate the ESA, predictability will be increased and controversy will diminish when specific projects are evaluated concerning their impact on listed species and their habitat.

Currently, there is no explicit requirement in the law for federal action agencies to implement recovery plans, nor are plans typically detailed enough to clearly establish whether they are being followed. Involved states and federal agencies evade implementation of recovery plans, thus increasing the burden on FWS, NMFS and private citizens to take actions to recover listed species. For example, the Mexican spotted owl was listed as threatened in 1993 due to high logging rates on U.S. Forest Service lands. The Recovery Plan established specific guidelines for protecting known Mexican spotted owls and their habitat. The U.S. Forest Service has violated the guidelines of the Recovery Plan by logging protected habitat and spotted owl nest areas (called Protected Activity Centers).

The Endangered Species Coalition believes that requiring the government to develop and implement recovery plans according to set deadlines, and with improved scientific standards, would greatly increase the rate of recovery and delisting.

One of the most successful parts of the ESA is review of federal agency actions. This is the best way to make sure our tax dollars are not spent on harming endangered species. Section 7 is the part of the ESA that establishes an interagency process to ensure that any actions funded or approved by our government, including the thousands of activities on public lands, are reviewed and modified ("consulted on") to avoid impacts to endangered species.

According to the ESA, federal agencies must insure that "any action authorized, funded, or carried out" by such agency (hereafter in this section referred to as an (agency action) is not likely to "jeopardize the continued existence "of any listed species or "adversely modify" its critical habitat.

What is an "Agency Action" requiring consultation?

Some federal agencies try to avoid consulting with FWS and NMFS in fear that their proposed projects might be stopped or significantly adjusted. In reality very few projects are altered by the ESA. Between 1987 and 1995, of 186,000 consultations on proposed agency actions, only 600 required significant changes and only 100 actions (or 0.05 percent) were stopped outright. The vast majority of projects were allowed to proceed after adoption of "reasonable and prudent alternatives."

Section 7 obviously applies to direct actions taken by a government agency, such as construction of a building, road, or dam. It also includes indirect actions such as approval of timber sales or wetlands permits. But some agencies try to duck responsibility by claiming that guidelines or long-range land management plans are not "agency actions." Check out the official handbook on section 7 consultations.

How does the Government consult on Agency Actions?

If consultation is required for an agency action, the FWS or NMFS is responsible for issuing a "biological opinion" assessing the impacts to endangered and threatened species in the project areas. If the biological opinion concludes that the project is "likely to adversely impact" listed species, then the FWS or NMFS suggests "conservation measures" to minimize or offset the impact. 

If the project is "likely to jeopardize the continued existence" or "adversely modify critical habitat" of listed species, then the action agency must take steps to avoid the impacts. Sometimes this can be as simple as moving a planned road 100 yards away from an eagle's nest or constructing a building after the mating season is done. Or it can be as complicated as modifying a hydroelectric dam that blocks salmon migration.

Unlike other agency decision documents, public comments are not solicited for biological opinions. So the only time for public participation is after a decision has been made. In some cases, the only alternative for concerned citizens is to ask the courts to order NMFS or FWS to review the project again.

What Is An HCP?

Habitat Conservation Plans (HCPs) are ESA exemptions for the timber industry, real estate developers, and others. Normally the ESA asks landowners, state and local governments to refrain from killing, harming, or otherwise "taking" threatened and endangered species and their habitat areas. However non-federal landowners can apply for an exemption known as an "Incidental Take Permit." To obtain a permit, applicants must develop an HCP that mitigates their impacts. 

So What's the Problem? 

In an effort to protect the ESA from a hostile Congress, the Clinton Administration turned the "take" exception into the "rule," approving take permits and weak HCPs across millions of acres. Over 6.5 million acres are already covered by existing permits/HCPs. 

Instead of helping to restore species' habitats, most HCPs work against species' recovery. Species that are being harmed include grizzly bear, northern spotted owl, coho salmon, red cockaded woodpecker, the Alabama beach mouse, rare salamanders, and hundreds of other fish, wildlife, and plant species. 

The independent scientific study of HCPs conducted through the National Center for Ecological Analysis & Synthesis and the American Institute of Biological Sciences confirmed that most HCPs fail to utilize critical scientific information, fail to really offset destruction and degradation of imperiled species' habitats, and fail to use effective monitoring and adaptive management. 

Four timber industry HCPs covering over 800,000 acres in western states, for example, allow clearcutting of over 50,000 acres of habitat for northern spotted owl and other old growth species. While this only represents 7% of the landowners' property, it includes most of their remaining old growth habitats. 

The "No Surprises" rule adds insult to injury by extending these exemptions to other sensitive yet unlisted species, and tells landowners that HCP corrections, species recovery efforts, and habitat restoration -- including restoration of habitats degraded under HCPs -- will be voluntary and paid for by you, the taxpayer. HCPs also frequently lack credible enforcement provisions. 

Who Really Benefits From HCPs? 

The bottom line is that most HCPs are designed to benefit the timber industry, agribusiness, and real estate speculators and developers -- not imperiled species and ecosystems. These corporate giveaways can last as long as 80 to 100 years. Citizens are essentially shut-out of the HCP development process. 

So What's the Solution? 

The Bush Administration needs to throw-out "No Surprises" and develop enforceable rules to ensure that HCPs actually help conserve and recover species. The voluntary measures proposed in the Clinton Administration's "5 Point Plan" are useful, but fall far short. Equally important, the new administration needs to narrow the use of "take" permits and HCPs to limited circumstances -- as the US Fish & Wildlife Service originally envisioned -- and begin promoting alternatives to HCPs. Alternatives include protecting what little habitat remains for most threatened and endangered species, providing incentives for family landowners to restore habitats, and public acquisition and restoration of industry lands in priority areas. 

The Endangered Species Act- Two Points of View About The Klamath River Basin

RESTORE THE KLAMATH FOR FISHERMEN, FARMERS, NATIVE AMERICANS & WILDLIFE (taken from the Endangered Species Coalition web page)

Instead of searching for a long-term solution to conflicts over water use, a few politicians are using a severe drought in the Klamath Basin of Southern Oregon and Northern California to attack America's most valuable environmental protection law, the Endangered Species Act (ESA). 

A Whole Ecosystem and Many Communities Are in Danger

In the early 20th century, the federal government hatched a plan to turn the high desert of the upper Klamath Basin into farmland. They dammed rivers, drained wetlands, and diverted water for irrigation. In the 1950's, the federal government forced the sale of the Klamath Tribes' reservation, and began decades of clear-cutting. The ecological consequences for this once-pristine region have been devastating. Approximately 20% of what were once vast wetlands remain; forests and their wildlife have been devastated and several species are walking the extinction tightrope. 

This "western Everglades" provides the wintering grounds for the world's largest congregation of bald eagles and is host to 80% of the birds migrating along the Pacific Flyway, but these birds are now in grave danger.

The Klamath River was once the third mightiest producer of commercially fished salmon and steelhead in the United States. Today, the coho salmon are listed under the ESA and other fish stocks are in terrible shape. 7000 well paying jobs in commercial fishing and related industries in Oregon and California have been lost over the past 30 years as a as a result of plummeting salmon populations on the west coast. 

The Klamath Tribes once relied on unique fish found only in the Upper Klamath Basin for their economy, culture and religion. As a result of agricultural pollution and diversions, however, these fish have declined to the point where their continued survival is in grave doubt. 

As a result of the 2001 drought, the federal government decided that irrigation would have to be reduced to avoid extinction of several species of fish including the coho salmon. Farmers are now facing a tough summer without much of the subsidized water they typically receive from the government. 

The problems of the Klamath basin arose over 100 years of bad land and water management by the federal government, not because of the Endangered Species Act. The real issue is too many farms are trying to take out more water than the damaged watershed can produce. The ESA is the alarm, not the cause.

Gutting the Endangered Species Act is Not the Answer

Attacking the ESA and seeking to amend it so more water can be diverted from the basin to irrigation is not a short or a long-term solution. It will hurt communities already reeling from the effects of the government's irrigation projects, including fishermen and Native American Tribes. The ESA is an alarm to policy makers that the basin is in trouble, and that a regional solution is needed to help farming, fishing, and tribal communities as well as the entire ecosystem. Many of the basin's farmers have been hurt by low crop prices--a result of greater imports and competition. Gutting the ESA won't improve markets or change the basin's desert climate.

A Long-Term Solution is Needed:  The government should assist farmers who have been hurt by the government's poor planning and reckless promises. Excess farmlands should be purchased from willing sellers by the federal government, and then restored to heal the watershed, much like what is occurring in the Florida Everglades. Some farmers have joined with others who care about the Klamath Basin to propose federal purchase from the landowners willing to sell. Such a program will reduce the demand for water, allowing for agriculture, the fishing industry, Indian Tribes and wildlife to share the basin's water at a sustainable level.

The government should also provide full water deliveries to the Lower Klamath Basin and restore the biological integrity of the Klamath Tribes' forest homeland benefiting both the Lower Klamath National Wildlife Refuge and salmon fisheries. They should maintain the water levels of the Upper Klamath Lake so that the lake fish and the Native American economy and culture can recover.

Second Opinion:  High and Dry in the Klamath Basin  by William F. Jasper (http://www.klamathbasincrisis.org/summary.htm)
In southern Oregon, the Feds' choice of fish over farmers has made the region's rural communities and families likely candidates for the endangered species list.

Klamath Falls, Oregon, has become the rallying site for a national movement and the focal point of a life-and-death struggle for rural America. On May 7th, 20,000 people showed up for a "bucket brigade" to draw attention to the desperate plight of farmers in the Klamath Basin, victims caught in a scissors attack between the blades of a harsh drought and brutal environmental policies.

With a phalanx of television cameras rolling and newspaper photographers clicking shots, 85-year-old Jess Prosser started the brigade into action. Using a star-spangled bucket, Mr. Prosser, a World War II veteran and longtime farmer from nearby Tulelake, dipped water from Lake Ewauna and passed the bucket of precious fluid down a long line of volunteers. One of those volunteers was Senator Gordon Smith (R-Ore.). Also joining the bucket brigade were Congressmen Greg Walden (R-Ore.) and Wally Herger (R-Calif.). Many state and local officials pitched in as well.

Buckets of water were passed hand-to-hand along the brigade queue that stretched from the lake through town to the A Canal, the irrigation artery that for decades has delivered the lifeblood to many of the area’s farms and ranches. But this year that lifeblood was cut off, threatening over 1,400 farmers and ranchers with extinction. The towns and communities sustained by that agricultural base comprise some 40,000 residents of the Klamath watershed straddling the California-Oregon border. Without water for irrigation, the communities in the Klamath Basin will dry up and blow away too, along with the farmers’ soil. "No Water, No Life!" proclaim signs, stating a fact that is all too obvious in the arid expanses of the Western states.

The bucket brigade’s heroic efforts did not, of course, solve the farmers’ water crisis. It was a symbolic gesture, aimed at sending an urgent "S.O.S." message to the American public, especially America’s urban population. It was also a plea to other rural communities for solidarity, and a warning of the fate that awaited them too, if federal policies are allowed to stand. As 43-year-old farmer Rob Crawford told the New York Times, "We’re real people here, and we’re being annihilated." The Endangered Species Act, Crawford pointed out, is a tool being wielded unmercifully by environmental extremists and their allies in government in a ruthless campaign of "rural cleansing."

"They’re forcing us off the land," Nancy Kandra told THE NEW AMERICAN. Mrs. Kandra and her husband, Steve Kandra, farm 1,000 acres in Oregon and California. "Steve is the third generation of Kandras on this land, and this is the first time since 1880 we haven’t had water here."

"This isn’t about saving endangered species or the environment," says Charles Bridges, a retired soft drink bottler who lives in the town of Klamath Falls. "It’s about control, taking the land away from the people, ‘re-wilding the land,’ going back to 1492. It’s all part of that UN Earth Summit, the Biodiversity Treaty, the Wildlands Project, etc. These green extremists don’t want us here." Rural and small town people all over America are coming face to face with this ugly reality. (For previous articles on the Wildlands Project, see: "The ‘Re-Wilded’ West," January 29, 2001 and "The Road to Eco-Serfdom," March 12, 2001.)

Early this year the federal Bureau of Reclamation (BOR) announced that all irrigation water in the Klamath Basin Project was being withheld from agricultural use so that it could be diverted to the benefit of two species of "endangered" sucker fish and the "threatened" Coho salmon. The locals were astonished — and outraged. Many had crops already planted that would soon wither without irrigation. Others were ready to plant but would not be able to do so without water. All faced severe hardship and for many the water cutoff would mean economic ruin: bankruptcy; tax liens; foreclosure; and the loss of their farms, their life savings, and their way of life.

The sense of outrage intensified when Oregon U.S. District Judge Ann Aiken, in an April 30th ruling, upheld the BOR decision. Citing the Endangered Species Act (ESA), Judge Aiken declared: "Given the high priority the law places on species threatened with extinction, I cannot find that the balance of hardship tips sharply in the plaintiffs’ [i.e., the farmers’] favor."

Myths and Lies

Although the people of the Klamath Basin have been more successful at obtaining coverage for their cause from the national media than most other rural people facing similar depredations, they know the deck is still heavily stacked against them. "It’s so frustrating and infuriating because the major media is not telling the American people the truth about what is happening here," Rick Rodgers, a Klamath farmer and activist, told THE NEW AMERICAN. "The media has been pushing and supporting the agenda of the extreme ‘environmental’ groups and their rich, city backers. This isn’t about farmers versus the sucker fish. The greenies don’t really care about the sucker fish or any other species they use. This is out and out thievery. This is a land grab, a water grab, a theft of private property. They want to steal the whole thing and shove us out of here and make it a ‘preserve.’ The ironic thing that most outsiders don’t understand is that in the name of protecting the environment, the government and the greens are destroying the environment. Just look around this area and you can see how parched and devastated it is. It doesn’t have to be that way; there is more than enough water in Upper Klamath Lake to support the fish, farmers and other needs."

Despite the appeals to supposed environmental necessity, the federal government’s policy in the Klamath Basin is both a colossal human and ecological disaster. The federal decision to withhold water from the people was — and is — unnecessary, immoral, illegal, and environmentally destructive.

Here are some facts not widely reported by the major media regarding the "Klamath crisis":

• The problem is not a dire shortage of water. Despite the 2000-2001 drought, Upper Klamath Lake was at historic high levels when the BOR rendered its decision, and it remains so today. There is sufficient water stored for the needs of farmers, fish, and other wildlife.

• The so-called "endangered" suckers are not endangered, and the federal policy in the Klamath case has been criticized in scientific peer review as "illogical," "inconsistent," and "contradictory."

• Even if the sucker fish were truly endangered, the Klamath policy is the wrong way to help them. The suckers thrive in warm, shallow water; increasing the water flow levels hinders, rather than helps, their reproduction.

• If the Coho salmon is "threatened," why is the State of Oregon (with federal approval) paying state employees to net and club to death Coho salmon by the tens of thousands?

• Many, if not most, of the region’s farmers have deeds and land patents from the federal government guaranteeing their water rights "forever."

• Federal policy has also cut off water to two important wildlife refuges that are major migratory stopovers for millions of waterfowl, causing the once-lush refuges to all but dry up. This will result in truly catastrophic environmental damage, as thousands (if not tens and hundreds of thousands) of birds die due to insufficient water.

• In addition to lack of water, the millions of birds migrating along the Pacific flyway will suffer for lack of food, and many will starve. The farm crops, which normally provide over half of the birds’ food supply, were not planted, due to the federal decision.

• Hundreds of other wild animal species are suffering because of a federal policy that has turned vibrant habitat into parched dust and weeds.

• It is the farmers and ranchers who traditionally have provided the nutrients and habitat necessary to sustain the wild bird and animal populations, and it is the farmers and ranchers — not the federal government — who are now diverting their own scarce water supplies to the wildlife refuges to avert the looming ecological disaster.

• Instead of releasing the desperately needed water to the farmers and the wildlife, federal policies are sending the water down the Klamath River to hydro-power dams owned by a European corporation that is making millions of dollars in profits from the sale of electrical power to California.

• The farmers, ranchers, and rural, small-town folk who work the land, and whose forebears settled the territory, are under siege by federal politicians and bureaucrats allied with wealthy, big-city, envirosocialist groups masquerading as friends of the environment.

Water Overflowing

News photos and video coverage have captured some of the wretched conditions of the basin, with scenes reminiscent of the Oklahoma "Dust Bowl": baked, cracked soil; dead crops, shrubs, and trees; blowing dust. "It looks like hell, I’ve never seen it look this bad," Olin Royer told THE NEW AMERICAN. Mr. Royer, a resident of the area since 1927, is a World War II veteran, having served in the Pacific, in the 421st Rocket Field Artillery. "This is completely crazy," added his wife, Colleen Royer. "Everything is dying and turning to dust. Why? Anyone who looks at the lake can see it’s full of water. What they’re doing to us and this whole region is just criminal."

Rick Rodgers agrees. "It is truly, literally criminal," he says. "That’s why people are so angry around here. The officials who are supposed to be administering the law are violating the law while claiming they are following it. And they’re lying to us right to our faces. Upper Klamath Lake, the biggest lake in Oregon, was officially at 4,143 feet [above sea level] in April and May, the highest it’s ever been. We had an absolutely full reservoir. And here it is August and it is still full. We still have areas [around the lake] that are covered with water that are usually dry by this time, but they won’t give us our water. Upper Klamath has 837,000 acre/feet of storage and by contract, agriculture is supposed to get 437,000 acre/feet of water. But they didn’t give us any. The people here have homestead deeds from the government promising — guaranteeing — them, and their heirs, water ‘forever.’ That’s why many of them settled here after World Wars I and II."

Rodgers is in better shape than most of his neighbors. His 600 acres planted in hay and grass are situated right beside the lake where he has plenty of water. The vast majority of farms and ranches in the area, however, totaling around 240,000 acres of agricultural land, are dependent on the 1,400 miles of canals and ditches that bring water from the complex of reservoirs, streams, and rivers in the 19 irrigation districts that make up the Klamath Basin Project. One of Rodgers’ employees, who farms 200 acres of his own, is facing possible foreclosure. "He owes over $4,000 in ‘water tax’ — the operation and maintenance fee we pay for the irrigation system — but how is he supposed to pay that if he doesn’t get water for his crops?" Rodgers asks. "If you don’t pay, they put a lien on your property and foreclose. That’s why I say it’s a crime that this plight is forced on hard-working, tax-paying people when the water that’s rightfully theirs is sitting there in abundance. That’s why everybody around here supported the forced opening of the headgates."

Rodgers was referring to the July 4th action in which about 150 people formed a human shield in front of the A Canal headgate, while others used a cutting torch to remove the lock and open the gate. Klamath County Sheriff Tim Evinger looked on and did not intervene. It was a federal matter, outside of his jurisdiction, he later explained. Besides, he said, he understood and sympathized with the dire straits his neighbors and constituents are in. "It’s desperate times for these desperate measures," he said, noting that he did not plan to interfere with the protests and demonstrations, as long as they remained peaceful. Federal law enforcement was called in to guard the gates. The FBI, U.S. Marshals, National Park Police, and Bureau of Land Management Rangers have rotated in. They are not welcome in town and cannot get service in most stores and restaurants. Locals have put a sign near the headgate where the agents are stationed reading: "Federal Agent Viewing Area."

"Look at the facts from our standpoint," says Bill Elling, a farmer/rancher who helps man "Ground Zero," a mobile headquarters set up next to the A Canal headgate to coordinate activities. "Our land values have plummeted from $1,200 per acre to around $28 per acre. I had to sell most of my cattle at distressed prices, like everybody else. A lot of peoples’ crops died in the fields when they couldn’t get water. Then when the water was turned back on it was too late for row crops and grain but at least we could grow some hay and pasture to sell or feed what stock we had left. But now they say they’re going to cut it off again on August 20th, which is two to three weeks before our alfalfa will be ready to cut. So they’re planning to knock us down again, even though the reservoir is at a historic high and we’ve only received 15 percent of our contracted annual [water] allotment. The lake is four times higher than it was during the big drought of 1992, and back then we still managed to get water to everybody: the farmers, the Indian tribes, the wildlife refuges, the fish. And there’s no good reason we can’t take care of everybody now. We took some reporters from Los Angeles up in a plane over the area and they were amazed at how much water there is all over. But they said, ‘We can’t show this, the people would revolt.’ I said, ‘Well, what’s wrong with that?’ We don’t advocate, condone, or want any violence, we want to peacefully, constitutionally take back our government and get the federal control off our backs. Steve Lewis, a [U.S.] Fish and Wildlife employee, is the one who sets the lake levels. He’s also ‘commodore’ of the Upper Klamath Yacht Club. Usually this time of year they have to take their big boats off the lake because the water levels have dropped way down, but not this year because the lake level is still so high. So, while we’re struggling for our very survival, the bureaucrats — supposedly our employees — are yachting! You can see why we’re angry."

"Science" for Suckers

As already mentioned, the ostensible reason for refusing water delivery to the farms and ranches is that the water must go instead to increase the water flow in the Klamath River for the "endangered" shortnose and Lost River suckers and the Coho salmon. Like so many other environmental shams and scams, though, this one is a fraud built on junk science.

On June 16th, biologist David A. Vogel testified before the House Committee on Resources Oversight Field Hearing on "Water Management and Endangered Species Issues in the Klamath Basin." Mr. Vogel, a fisheries scientist for the past 26 years, worked 15 of those years for the U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS). During his tenure with the federal government, he received numerous superior and outstanding achievement awards and commendations, including Fisheries Management Biologist of the Year Award for six western states.

The Klamath farm situation is an "artificially created regulatory crisis that has been imposed on the Upper Klamath basin," Vogel pointed out. "In my entire professional career," he said, "I have never been involved in a decision-making process that was as closed, segregated, and poor as we now have in the Klamath basin. The constructive science-based processes I have been involved in elsewhere have involved an honest and open dialogue among people having scientific expertise. Hypotheses are developed, then rigorously tested against empirical evidence. None of those elements of good science characterize the decision-making process for the Klamath Project."

A comprehensive survey of the research on the suckers shows that the original "endangered" listing of the species in 1988 was as flawed and fraudulent as the 2001 decision to cut off irrigation water. Vogel found that "the information used by the USFWS to list the two sucker species as endangered in 1988 under the Endangered Species Act (ESA) is now very much in question. The USFWS so selectively reported the available information that it can only be considered a distorted view of information available to the agency at that time." In other words, the USFWS fudged from the beginning, using the suckers as a pretext to justify regulatory control of the Klamath Basin. Vogel testified:

Surveys performed just after the sucker listing found substantial populations of suckers in Clear Lake (reported as "common") exhibiting a biologically desirable diverse age distribution. Within California, the USFWS surveyors considered populations of both species as "relatively abundant, particularly shortnose, and exist in mixed age populations, indicating successful reproduction."

After citing much other data showing that the suckers are really doing quite well, Vogel then showed that, if the fish were truly endangered, the USFWS plan for recovery would be completely wrong-headed anyway. He noted that "it is evident the sucker populations do not experience a population-limiting condition from lower lake elevations as incorrectly postulated by the USFWS. In fact, one of the strongest year classes of suckers occurred during a drought year in 1991 when lake levels were lower than average."

In fact, the federal policy in Klamath is almost certainly hurting the suckers as well as the farmers. "This measure of artificially maintaining higher-than-historical lake elevations is likely to be detrimental, not beneficial, for sucker populations," Vogel testified. Fred Fleck, a retired fish biologist who conducted fish studies on the Klamath as far back as 1946, explained to this reporter why that is. "Suckers are warm water fish that thrive when the water is low and warm," he said. "They don’t do as well in cold water, so to say they need more water, deeper water is ridiculous. I don’t believe the USFWS biologists can really believe that. This is obviously politics at work here, not science."

The USFWS biological opinion on the suckers that forms the basis of the destructive Klamath policy has also come under criticism from Dr. Alex Horn, professor of limnology at the University of California at Berkeley. And an Oregon State University (OSU) assessment of USFWS biological opinion said the opinion was comprised of "illogical conclusions," "inconsistent and contradictory statements," and "factual inaccuracies and rampant speculation." The OSU review also stated that the document had the potential to severely damage the public credibility of the USFWS.

The "threatened" Coho salmon pretext is equally preposterous. Many Oregonians were astonished and outraged last year when it was revealed that state workers were clubbing to death tens of thousands of the "threatened" Coho. A video of the slaughter was obtained by Oregonians In Action (OIA) and run as a television commercial. While the video scenes showed Oregon state employees netting and clubbing Coho and chopping the heads off the fish, the OIA narration indignantly explained: Oregon taxpayers laid out $47 million to operate these hatcheries, but the government slaughters the fish and then sells the carcasses for cat food and the salmon eggs for fish bait! Politicians have spent hundreds of millions of dollars trying to bring the salmon back, but it’s been a miserable failure. It’s time ordinary Oregonians start to examine the scientific facts.

And the scientific facts are, says biologist Fred Fleck, that we had a much higher than average Coho run, in spite of the state sponsored slaughter. "There are other factors adversely affecting the Coho and other salmon that the environmental extremists don’t want to look at," he says. "Such as the huge number of protected sea lions and harbor seals that are taking an enormous predation toll on all of the salmon. Also, the federal government is allowing foreign fishing fleets to take massive salmon catches off our coast. These and other factors are having a much, much greater impact on salmon than the Klamath farmers. The farmers are just being made the scapegoats."

Conservationists React

Genuine environmentalists and conservationists are appalled at the ecological devastation being caused by the federal government’s Klamath Basin policies. In April, the California Waterfowl Association (CWA) joined the Klamath Water Users Association and agricultural irrigators in a lawsuit against the USFWS and BOR, claiming the federal agencies failed to comply with the requirements of the National Environmental Policy Act (NEPA), causing "horrendous social, environmental, and community impacts."

"Each year the Klamath Basin serves as a migratory stopover for nearly three-quarters of all Pacific Flyway waterfowl, with peak fall concentrations of over 2 million ducks, geese, and swans," said CWA President, Dr. M. Robert McLandress. "The Klamath Basin is home to over 430 species of wildlife. The ramifications of dry wildlands in this area will be devastating, not just to the basin, but to people and habitats that depend on abundant waterfowl throughout western North America."

Each year, over 100,000 acre-feet of irrigation water from the farms flows through the Klamath Basin system into the wildlife refuges. This year, though, those refuges are being left high and dry. The U.S. Fish and Wildlife Service is not serving either the fish or the wildlife. When the migratory birds arrive in the autumn, catastrophe may be right behind. Huge concentrations of waterfowl with inadequate water quickly breed deadly bacteria. But even if federal authorities should decide to release additional water flows into the refuges, it is too late to provide something else: food. It is the farmers who provide over half of the diet of the migrating birds. "The geese and ducks love our alfalfa and other grains," Nancy Kandra told THE NEW AMERICAN. "And we’re always glad to feed them. Unfortunately, I think we will see terrible bird losses this year. The farmers here in the basin have always been the best friends the birds and other wildlife have had. We feed them out of our own pockets. But not this year; our pockets are empty. Show me any of the so-called environmentalist groups who do even a fraction of what we do for the wildlife and their habitat. We are the real environmentalists."

Real People, Real Americans

Yes, the much-maligned farmers of the Klamath Basin, like their counterparts throughout rural America, are the real environmentalists. They are also real, salt-of-the earth, patriotic, hard-working family people, the kind who fought our wars, provided our food, and built this land. They are people like Woody Chambers, Olin Royer, Marion Palmer, Leonard Will, and hundreds of other World War veterans who came to the basin with their brides to homestead. Jess Prosser was one of them. Born in Salina, Kansas, in 1915, Mr. Prosser answered the call to serve after bombs fell on Pearl Harbor. He spent 51 months in the Army Field Artillery. He was wounded in action in New Guinea. Shrapnel ripped into his side, left arm, and head. After the war, he was one of the veterans who won an 80-acre homestead in the basin, in a lottery sponsored by the U.S. Bureau of Reclamation.

"We have overcome many obstacles throughout the years, but without this water, this will be the end of a way of life and an entire community," says Prosser. "My two sons are now struggling to save the family farm.... I want the government to honor the contract that promised me and my heirs water rights forever. This land is our life."

Our Klamath Basin Water Crisis July 6, 2001 (taken from the Klamath Basin Crisis web page)

Klamath Falls, Oregon: A federal court ruled this spring, in a lawsuit by radical environmentalists, that two species of endangered suckerfish have more rights under the Endangered Species Act than local farmers who have been using the Klamath River Basin for over 100 years to irrigate their farmland. Their only water supply was shut off.

Without water the farms and the entire community will die. In desperation, the farmers opened the canal gates and let the water flow. Saturday, Federal Marshals moved in to shut off the water again. There is presently a tense, but peaceful standoff at the Klamath Basin. These patriots need your help now!

THIS ISSUE HAS ERUPTED INTO A MODERN-DAY BOSTON TEA PARTY!

This crisis is exposing the battle between property-rights patriots and radical environmentalists who seek to destroy lives at any cost.

$20 Million in Direct Assistance Is Included in Supplemental Appropriations Bill 

WASHINGTON, D.C.-Senators Gordon Smith (R-OR) and Ron Wyden (D-OR) today hailed Senate passage of a bill that will provide $20 million in relief to farmers in the Klamath Basin whose irrigation water was cut off by the Bureau of Reclamation. The funds, originally included in President Bush's FY 2001 Supplemental Defense Appropriations request, were at one point excluded by Senate appropriators

"This relief money will help Klamath Basin families make it through this year, but it won't come anywhere close to making them whole," said Smith. "I intend to push for more assistance while moving ahead with my bill to reform the Endangered Species Act. We must ensure that this government-created tragedy never happens again.

"The $20 million in Klamath Basin relief will help provide a down payment on some needed help to farmers," said Wyden. "I'm especially grateful to Chairman Byrd and other members of the Appropriations Committee for helping to address this situation and look forward to working with them to continue to support families in the Klamath Basin"

The $20 million will go directly to farmers who have been affected by the federal government's decision to drastically reduce the amount of water allocated for Klamath Basin farmers. This direct assistance will be administered through the U.S. Department of Agriculture. The bill must now be reconciled with the House version before it is sent to the president for his signature.

Newspaper article: As drought continues, the federal government wades into a bitter Northwest water fight   August 14,2001  By JEFF BARNARD  Associated Press Writer 

KLAMATH FALLS, Ore. (AP) - Three months after drought and the Endangered Species Act forced federal authorities to shut off water to half the Klamath Basin's farmlands, protesters cracked open the headgate on a federal irrigation project and let the water flow.  Though the protests helped push the U.S. Department of Interior to release a little water to farmers, long-term solutions to the basin's water problems seem distant.

"To me the Klamath Basin is going to be a poster child,'' said Phil Norton, manager of the basin's complex of national wildlife refuges. "It's up to the United States to decide what poster child it's going to be.''

When the project of dams and canals was launched more than 100 years ago, engineers gave farmers priority to the scarce water, leaving fish and wildlife what was left. But conservationists and tribes have recently demanded more - even as droughts mean less for everyone.

The debate over the future of the region straddling the Oregon-California line has grown increasingly bitter this summer, and the federal government has been ordered to mediate between the survival of endangered species and farmers who need water to stay in business.

On Wednesday, representatives from all the groups seeking long-term solutions, including the Interior Department, are expected to attend the latest in a series of mediation sessions.

Four major ideas have emerged: Restoring the Klamath reservation to the tribes, buying out farmers, getting farming off the protected areas and restoring thousands of acres of marsh.

While the sessions have no force of law, many consider them the most effective forum for reaching the kind of consensus that Congress will demand before agreeing to any kind of legislation.

"It isn't just us and our needs,'' said farmer John Anderson, who has watched crops of mint, alfalfa and barley turn brown since water was shut off to his 1,500 acres outside Tulelake, Calif. "To achieve a solution, we have to look at the whole solution - that includes the tribes, coastal fishermen, conservationists, recreationists.''

With so much at stake, any solution has the potential to change the basin - used by some 1,400 farms and ranches - as much as the federal irrigation project that made the desert bloom nearly 100 years ago.

"We welcome whatever proposals the Bush administration will have,'' said Wendell Wood of the Oregon Natural Resources Council, an environmental group. "It's going to begin to reshape this debate.''

Upper Klamath Lake, which contains endangered sucker fish, and the Klamath River, where the threatened coho salmon swim, get high priority for water supplies.  But demand for water outstrips supply seven years out of 10 and a century of farmers getting first dibs has helped strangle salmon fishing on the coast and endangered the suckers, sacred to the Klamath tribes. Threatened bald eagles face starvation this winter on a national wildlife refuge.

In April, the U.S. Bureau of Reclamation cut off water to about 200,000 acres of farmland served by the Klamath Project to meet water requirements for the endangered fish.  The decision marked the first time the interests of commercial fishermen and Indian tribes won out over the farmers since the irrigation project first opened its headgates in 1907.  Then in July, Interior Secretary Gale Norton authorized the release of 75,000 acre feet of water to farmers and allocated none to a wildlife refuge that is home to the largest winter roosting population of bald eagles in the lower 48 states.  That prompted an outcry from conservation groups, who sued in federal court saying it was a violation of the Endangered Species Act.  In addition to angering environmentalists, the water release didn't appease many farmers. The water is due to run out next week, about the same time protesters have organized a convoy of farm supporters to roll into Klamath Falls.  Before Norton ordered additional water for farms, protesters cracked open the headgates at the south end of Upper Klamath Lake four times. The Bureau of Reclamation shut them each time.

Last week, federal irrigation officials said they had worked out a deal to buy 2,700 acre feet of water from two districts served by the Klamath Project and send it to the Lower Klamath National Wildlife Refuge.
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