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Bailments
If you borrow your friend's clothes, books, or sports equipment it is a bailment. The law of bailments at some time affects all of us. A bailment is the temporary transfer of possession to another of personal property. The title to the property is not transferred, just possession. The bailment occurs with the delivery of the personal property by the bailor, (person transferring property) to another, called a bailee.

There usually is a purpose for the bailment (for example, loan, storage, repair, or transportation). Upon completion of the purpose, the bailee must return the bailed property.


Most bailments are created by agreement, but not necessarily by contract. For example, if you loan your bicycle to a friend, a bailment is created. However, as there is no payment it is not a contract. Most bailments are, however, based on contract (e.g., the delivery of your sleeping bag or dress to the cleaners for dry cleaning).

Elements of a Bailment
For a transfer of property to be a bailment, the following three conditions must be met.

1.  Personal property  Bailments involve only personal property. A bailment of your luggage is created when it is taken to an airline. The airline passenger is not subject to a bailment. Real property cannot be bailed; thus, renting a house is not a bailment.

2.  Delivery of possession The property must be transferred to the bailee. There are two requirements for effective delivery. (1) The bailee must be given both exclusive possession and control over the property, and (2) the bailee must knowingly accept the personal property. 

Legal Focus-Problem: 
Millie Banks took Billie Saven out to dinner at an expensive restaurant. Upon arrival at the restaurant, Millie turned over her car to the parking attendant, who parked the car. Did a bailment of Millie's car occur? 

Yes, valet parking is usually a bailment. Self‑parking is not. The difference is who controls the car keys. If Millie parked the car herself, locked it, and kept the keys, it is considered a lease of space. The owner of the parking lot is a lessor and Millie a lessee of the space. 

Legal Focus-Problem: 
When Millie entered the restaurant, she checked her coat. In the pocket of the coat was her mothers $5,000 diamond necklace. Was a bailment created? Did the bailment include the necklace?

A bailment of the coat exists as the restaurant has exclusive possession and control over the coat and knowingly accepted it. No bailment of the necklace, however, exists because the restaurant did not knowingly accept it. They did not know, nor could they reasonably expect, a valuable gold necklace would be in the coat pocket. 

3.  Bailment agreement. A bailment agreement can be express or implied. A written agreement is usually not required for a bailment. It is, however, a good idea to have one when valuable property is involved. Remember that not all bailment agreements are contracts. If you loan your next-door neighbor your hedge trimmer, it is an agreement and a bailment, but it is not a contract unless the neighbor pays for the use.


A bailment agreement expressly or impliedly expects the return of the property to the bailor. An agreement might provide for the return of the property to a third person, or for disposal by the bailee. 


The bailee is expected also to return the identical goods given by the bailor. In certain types of bailments only equivalent property must be returned, for example a bailment of fungible, uniformly identical, goods.  

Legal Focus-Example: Holman stores his grain (fungible goods) in Joe's Warehouse. At the end of the storage period, the warehouse does not have to return the exact same grain. The warehouse bailee must, however, return grain of the same type, grade, and quantity.
Ordinary Bailments
The rights and duties of each party in a bailment relationship are often defined by the express contract. However, there are many implied in law terms in different types of bailment relationships. These implied terms exist unless they are contradicted by an express agreement. 


Two broad categories of bailment relationships are ordinary or special (extraordinary) bailments. There are then three types of ordinary bailments. The distinguishing feature in these ordinary bailments is which party receives a benefit from the bailment. 

The three types of ordinary bailments are:

1.  Mutual benefit bailment The most common type of bailment, where both the bailee and the bailor benefit. Examples of mutual benefit bailments include renting a car or paying for storage of property. Each party receives a contract benefit from the bailment.

2.  Bailment for the sole benefit of the bailor This is a gratuitous (free) bailment for the convenience and benefit of the bailor. For example, George agrees to store Mike's car free in his garage for a week while Mike is on vacation. Mike, the bailor, benefits form the bailment while George, the bailee, does not.

3.  Bailment for the sole benefit of the bailee This is also a gratuitous (free) bailment, however it is for the convenience and benefit of the bailee. For example, Shauna loans Katie a dress for the junior dance. Katie, the bailee, benefits from the bailment while Shauna, the bailor does not.

Rights of the Bailee  The bailee has the right to temporarily control and possess the property. The bailee's right of possession allows him or her to sue for damages caused by third persons who damage the property. A bailee generally has the right to use the bailed property. For example, if you lease a baseball-pitching machine, you, the bailee, expects you to use the equipment to practice hitting baseballs. Sometimes, however, a bailee does not have the right to use the bailed property. For example, in a long‑term storage of a car, the bailee is generally not allowed to use the car. 

Legal Focus-Problem: Margo lost her pet dog, Mallet. Fortunately, Mallet was found by Judith, who took Margo's dog to her home and fed it. Though she took good care of the Mallet, it became ill, and a veterinarian was called. Judith paid the veterinarian's bill and the cost of the medicine. Judith then placed an ad in the local paper-describing Mallet. When Margo claimed Mallet, Judith requested that Margo pay her the costs of the services, medicine, and newspaper ad. What legal result?


In a mutual benefit bailment, a bailee has a right to be paid. Even in a gratuitous bailment, the bailee has a right to be reimbursed for his or her expenses. Margo should pay Judith for all reasonable costs incurred in the keeping of her dog and finding its owner. 


To enforce a bailee's right of payment, the bailee has a right to place a possessory lien (claim) on the property until fully paid. This type of lien is sometimes called an artisan or bailee's lien.

Ordinary bailees can limit their liability. Such limitations should be in writing and the bailor should know that it exists. Certain types of liability disclaimers (exculpatory clauses) are held to violate public policy and to be illegal. The limitations of liability clauses most likely to be unenforceable are those that forgive a person's for his or her own purposeful or negligent acts.

Duties of the Bailee  The bailee has two basic responsibilities in a bailment: (1) to take proper care of the property and (2) to surrender or dispose of the property at the end of the bailment. 


A bailee's failure to exercise appropriate care in handling the bailor's property results in tort liability. The standard of care required of the bailee often depends on the type of bailment. In general, a bailment for the sole benefit of the bailee creates a high duty of care. A mutual benefit bailment creates an ordinary duty of care. A bailment for the sole benefit of the bailor creates a slight duty of care.  


The duty to relinquish the property at the end of the bailment is based on both contract and tort law principles. Failure to return the property constitutes a breach of contract or a tort of conversion. The bailee is then liable for damages. This obligation is excused if the property is destroyed, lost, or stolen without the fault of the bailee. 


Proof of damage to the property usually raises a presumption that the bailee is guilty of negligence or conversion. The bailee then must prove he or she was not negligent.

Duties of the Bailor  The rights of a bailor are similar to the duties of a bailee. If the bailment is a mutual‑benefit bailment or a bailment for the sole benefit of the bailor, there is an additional duty. The bailor must also notify the bailee of any hidden defects that the bailor could have discovered with reasonable diligence and proper inspection. 

Legal Focus-Problem: Max leased farm equipment from River City Equipment Rental Company. The equipment was defective and the defect should have been discovered by River City. It was not, however, readily discoverable by Max who was, to be kind, not mechanically inclined. River City did not warn Max of the defect. Max was seriously injured by use of the equipment. Is the fact the equipment was leased rather than sold a defense to product liability for River City?


No, the law will treat the lease very much like a sale. The bailor has a duty to warn the bailee of defects of which the bailor knew about or should have discovered. If the bailee is not warned, the bailor is liable to the bailee for the tort of negligence. River City is liable. The bailor is also liable to any other person who might reasonably be expected to come into contact with the defective article.

Legal Focus-Problem: Brenda asked to borrow Carl's car to pick up some job applications. While attempting to stop at a red light, the brakes on the car failed. Brenda was involved in a two-car collision. Is Carl liable to Brenda for injuries caused by the defective brakes.


There is an exception to rule requiring a bailor to notify a bailee of defects. If the bailment is for the sole benefit of the bailee. In such a case, the bailor is only responsible for informing the bailee of known defects. In this example, Carl loaned the car without any expectation of any personal benefit. Carl was probably did not know of the defective brakes and he would not be liable. 

Termination of Bailments  Bailments for a specific time end when the stated period lapses. When a period is not stated, the bailment can be ended at any time by (1) the mutual agreement of both parties, (2) a demand by either party, (3) the completion of the purpose of the bailment, (4) an act by the bailee that is inconsistent with the terms of the bailment, and (5) the operation of law.

Special Bailments
Special bailments are those that require special attention. These include bailments where the bailee's duty of care is extraordinary. The bailee's liability for loss or damage to the property is absolute; this —as is generally true in cases involving common carriers and innkeepers. Warehouse companies have the same duty of care as ordinary bailees. However, like common carriers, they are subject to extensive coverage of federal and state laws. 

Common Carriers  A carrier transports people and property. A common carrier is publicly licensed to provide transportation services to the public. A common carrier must arrange transportation for all who apply, within certain limitations. Private carriers operate transportation facilities for select customers. Private carriers are not required to provide service to everyone making a request. 


The delivery of goods to a common carrier creates a bailment relationship. The  common carrier is held to a much higher standard of care than an ordinary bailee. The common carrier is absolutely liable for losses or damage to goods, regardless of whether they are negligent. There are five common law exceptions to this absolute liability: (1) an act of God (for example, a flood or earthquake), (2) an act of a public enemy (for example, damage caused by war), (3) an order of a public authority (for example, government confiscates the goods), (4) an act of the shipper (for example, the customers packs the goods carelessly), and (5) the inherent nature of the goods (for example, perishable goods become rotten). 


Common carriers cannot exclude their liability for damaged goods, but they can limit their maximum liability to an amount stated on the shipment contract. However, state and federal laws require common carriers to offer customers the opportunity to get higher dollar limits for losses by paying an additional fee.

Warehouse Companies  Warehousing is the business of providing storage of property for compensation. A warehouse company is a professional bailee whose responsibility differs from that of an ordinary bailee. For example, a warehouse company can issue documents of title, in particular, warehouse receipts. A warehouse receipt is a piece of paper which provides proof to a person that the have goods stored in a warehouse. It is a useful way for a person to provide evidence of ownership of goods that are not in their possession. Warehouse companies are also subject to many state and federal statutes, regulating how they do business.


Although considered an extraordinary bailee, a warehouse company's rights and duties are much like an ordinary bailee. The warehouse is liable for loss or damage to property and possession resulting from negligence (and therefore does not have the same liability as a common carrier). Their duty is offer reasonable care to protect and preserve the bailor's goods. A warehouse company is free to limit the dollar amount of the company's liability. The bailor, however, must be given the option of paying an increased storage rate for an increase in the liability limit.


When a warehouse company accepts goods for storage, it issues a warehouse receipt. The receipt describes the property and the terms of the bailment contract. A warehouse receipt can be negotiable or nonnegotiable, depending on how it is written. It is negotiable if its terms provide that the warehouse company will deliver the goods "to the bearer" of the receipt or "to the order of" a person named on the receipt. 


Ossip, a processor and canner of corn, delivered 6,000 cases of corn to Shaney, the owner of a warehouse. Shaney issued a negotiable warehouse receipt payable ``to bearer.'' She gave it to Ossip. Ossip sold and delivered the warehouse receipt to a large supermarket chain, ``Better Foods, Inc.'' Does Better Foods have the right to claim the goods?


A warehouse receipt serves multiple functions. It is a receipt for the goods stored and it is a contract of bailment. It also represents the goods (that is, it indicates title). It has value and utility in financing commercial transactions. In the above example, Better Foods is now the owner of the corn. It has the right to get the cases from Shaney. Better Foods will present the warehouse receipt to Shaney, who will release the corn to the grocery chain.

"All saints can do miracles, but few of them can keep a hotel."
Mark Twain (Samuel Clemens), 1835‑1910
(American author and humorist)
Innkeepers  At common law, innkeepers, hotel owners, or similar operators were held to the same strict liability as common carriers. Property brought into the rooms by guests was considered bailed. Today, the rule applies only to those who are temporary guests, not lodgers. A lodger is a permanent resident of the hotel or inn, a guest is a traveler.

Legal Focus-Problem: Jimenez stayed the night at the Harbor Hotel. He ate breakfast in the hotel restaurant. After returning from the meal, he discovered that his room door had been forced open and his suitcase stolen. Jimenez claimed that the hotel was liable for his loss. The hotel maintains it was not negligent, and thus not liable. Who is correct?


At common law, innkeepers were actually strictly liable for the loss of the property of their guests. Today, most states have statutes which allow innkeepers to avoid strict liability if they provide a safe in which a guest may keep his or her valuables. Each guest must be notified that a safe is available. If notice is provided and the articles are not kept in the safe, these statutes often limit the liability of innkeepers.


State laws also often limit the amount of innkeeper responsibility. They may even provide that the innkeeper has no liability unless negligent. Many statutes require these limitations to be posted. The posting (notice) is frequently found on the back of the front door of each room in the motel or hotel. Obviously Jimenez rights will depend on whether the hotel was in a state with such a statute and if they had posted such a notice. 

This handout was written and prepared by Professor Donald Carper and used by permission.

