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UCC  2-207 PROBLEMS

1. You order 5,000 tools from a supplier for your resale business. You fax an order form on your letterhead and receive a confirmation on theirs. Your form said in fine print that the seller had to provide shipping insurance. Their form said that shipping insurance was at the option of the buyer and the buyer’s responsibility. The goods are lost in shipment and not insured. What outcome?
Answer: Different terms means a gap filler replaces them: probably that you have no rights against the seller and need to order some more tools if you want to have any to sell. I reach this conclusion after finding no provisions in the UCC that require insurance and a few provisions that specify that goods normally change hands at the seller’s place of business and that the seller is normally only responsible for contracting with a shipper using reasonable terms.  Obviously for exam purposes I would not even expect you to know all of that. 
2. Same situation. Your form was silent on the question of damages. Their form said that no consequential damages or lost profits were available for breach. Is their term in the contract?
Answer: Additional term, both merchants, then their term is in the contract.

3. What if you were ordering a part for your copier, your only copier in your auto repair business office?
Answer: Additional term, but you are not a merchant so their term is in the contract.
4. What if your form said $1.91 each and their form said $1.99 each and cited the new catalog. You receive the goods and an invoice for the higher amount. You pay the lower amount. Seller sues you. What outcome?

Answer: Different terms but good luck finding a gap filler here. Ten to one a judge splits the difference. But in any case, you would be in the driver’s seat since you have the goods and have paid most of the price already. How likely is the seller to go to court to obtain the remainder? But what if you wanted to do business with the seller again?
